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UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON

I N RE: 171 B.R. 578
SPEARI NG TOOL & MANUFACTURI NGCO. , Case No. 93-46916-R
I NC. ,

Debt or . Chapter 11

SPEARI NG TOOL & MANUFACTURI NG CQO. ,
I NC. ,

Plaintiff,
Case No. 94-4287
V.
Adversary Proceedi ng
BUCCANEER TOOL & DIE CO., MST STEEL
CORP., UNI TED MATERI ALS CO., EMM E
DI E & ENG NEERI NG, AND GRI FFI' N STEEL
CORP. ,

Def endant s.

VEMORANDUM AND OPI NI ON

This matter conmes before the Court on a notion for summary
judgnent filed by the debtor-in-possession, Spearing Tool &
Manuf acturing ["Spearing”]. Spearingfiledthis adversary proceedi ng
agai nst def endants Buccaneer Tool & D e Conpany, MST Steel Corporation,
United Materi al s Conpany, Emm e Di e and Engi neering, and Giffin Steel

Corporation [col | ectively "defendants"], to avoid an al | eged fraudul ent



transfer of a security interest in Spearing' s assets pursuant to
MC. L.A 8 566.17, and 11 U.S.C. 88 544(b) and 1107(a).

A

As aresult of financial difficultiesin 1991, Spearing was unabl e
topayits securedcreditors, tax obligations, andits suppliers. On
August 22, 1991, Spearing net with an unofficial commttee of its
| ar gest unsecured creditors and proposed an out - of -court debt repaynent
plan ["Plan"]. The undertaking of the Plan was necessary as a
condi ti on of NBDBank, N. A 's agreenent to forbear fromforecl osing on
Spearing' s property. The Plan provided that all unsecured creditors
woul d recei ve a securityinterest in Spearing's assetsinreturn for
f or bearance of paynent.?

The Pl an provided treatnment for three classes of unsecured
creditors: Cass | unsecured creditors were owed $500 or | ess, C ass

Il unsecured creditors were owed bet ween $500 and $4, 999. 99, and d ass

1 Page 5 of the Plan provides:

Paynment of the anmounts due under this Pl an shall be secured
by a security interest namngthe Creditors' Cormittee as
Trustee for all creditors whose cl ains are treated herein,

t he Secured Party, inall of SPEARI NG TOOL & MANUFACTURI NG
CO., INC.'s tangible and intangi bl e personal property

including but not limted to all of its inventory,
equi pnent, accounts, instrunments, docunents, and chatt el
paper.

(Unsecur ed Debt Repaynment Pl an, Exh. A of Defendants' Response to
Motion for Summary Di sposition, April 8, 1994).
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I 1'l unsecured creditors were owed nore than $5, 000. By January 1992,
Speari ng had gai ned acceptance of the Plan by O asses | and Il. Two of
the dass |1l creditors chose not to accept the Pl an and i nst ead sought
remedi al action by filing alawsuit instate court. The remaining
Class Ill creditors, who are now defendants in this adversary
proceedi ng, had not accepted the Pl an. These creditors/defendants,
st eel manufacturing and supply conpani es which sold materi als and
services on credit to Spearing in 1991, were Spearing's |argest
unsecured creditors. Wthout their acceptance of the Pl an, Spearing
woul d have been in financial ruins. Therefore, strenuous negoti ations
were entered into between Spearing and the defendants.

Spearing' s negotiations with defendants resultedin granting
def endants, and not any ot her cl ass of unsecured creditors, a security
interest in Spearing's assets in exchange for their approval of the
Pl an. The security interest to defendants was perfected on April 24,
1992. Classes | and I, who had al ready accepted t he Pl an under t he
auspi ces of receiving asecurity interest in Spearing' s assets, were
unaware that their right toa security interest had been | ost as a
result of the econom c power of the defendants.

Once the Pl an was approved, Speari ng and NBD Bank, N. A. entered
into a forbearance agreenent. Moreover, Spearing negotiated an
i nstal | ment paynent agreenent with the taxi ng authorities. However,

after fourteen nont hs of operating under the Pl an, Speari ng had becone



i nsol vent. 1In June 1993, Spearing sought protection under Chapter 11.

I nthis adversary proceedi ng, Spearing clains that its purposein
granting the defendants a security interest inits assets was to hi nder
and delay creditors from pursuing other collection renedies.?
Accordi ngly, Spearing seeks to avoid the security interest grantedto
def endants pursuant to M C. L. A. 8 566.17 and 11 U. S. C. 88 544(b) and
1107(a). Spearing supports its nmotion for summry judgnment by
providing the Court with an affidavit of Robert John Spearing
(President, Director and stockhol der of Spearing Tool). Robert
Spearing' s affidavit states that the Plan was entered intoto "del ay
creditors that woul d be cormencing collectionlitigation.”™ (Affidavit,
Robert John Spearing, Exh. 1, {1 5).

The def endants respond t hat t he pur pose of the Pl an was not to
del ay or hinder creditors, but was nerely a negotiated plan of
repaynment. Attached as Exhibit Ctotheir responsetothis notion, the
def endant s provi de the af fi davits of Paul Munn (President, D rector and
st ockhol der of Giffin Steel Corp.) and Oville K Thonpson (President,

Di rector and stockhol der of MST Corp.), which state that at no tinme was

2 Spearing does not contend that the security interest granted to
def endant s was f or purposes of defraudi ng creditors. Therefore, the
Court will not address theissue of fraud for purposes of this notion.
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it their intentionto obtainasecurityinterest in Spearing' s assets
in order to hinder or delay creditors from pursuing collection.
Rat her, t he def endants argue that the security interest was extended in
order to all ow Spearing to conti nue operations, and the security
i nterest merely protectedthe noni es whi ch were owed t o def endant s by
Spearing. Defendants contend that the Pl an was negoti ated i n good

faith and therefore should not be set asi de.

The i ssue before the Court i s whether a genui ne i ssue of materi al
fact exists with respect towhether asecurityinterest in Spearing's
assets was granted to defendants in order to del ay or hinder creditors
frompursuing col |l ecti on agai nst Spearing, so as to constitute a

fraudul ent conveyance under M C. L. A 8 566.17 and 11 U.S.C. § 544(D).

A

Federal Rule of Gvil Procedure 56, nade applicabl e i n adversary
pr oceedi ngs by Federal Rul e of Bankruptcy Procedure 7056, provides, in
perti nent part:

(b) . . . [The claimant] nmay, at any time, nove with or

wi t hout supporting affidavits for a summary judgnent inthe

party's favor as to all or any part thereof.

(c) . . . [T] hejudgnent sought shall be rendered forthwith
i f the pl eadi ngs, depositions, answers tointerrogatories,



and adm ssions onfile, together withthe affidavits, if
any, showthat thereis no genuineissue astoany materi al
fact and that the noving partyisentitledto ajudgnent as
a matter of |aw

Al'l facts and i nferences nust be viewedinthe light nost favorableto

t he non- nmovi ng party, here defendants. ©Matsusuhita Elec. | ndus. Co. v.

Zenith Radio Corp., 475 U. S. 574, 587 (1986). The noving party,

Spearing, has theinitial burden of showi ngthe absence of a genui ne
i ssue of material fact as to an essenti al el ement of the non-novi ng

party's case. Street v. J.C Bradford &Co., 886 F.2d 1472 (6th Cir.

1989) (citing Celotex Corp. v. Catrett, 477 U S. 317 (1986e the
novi ng party satisfiesits burden, "the burden shifts to the nonnmovi ng
party to set forth specific facts showingatriableissue.” Jandav.

Ri | ey- Meggs I ndustries, Inc., 764 F. Supp. 1223, 1227 (E.D. M ch.

1991).

Afact is"material" and precludes this Court's grant of sunmary
judgnment only if "proof of that fact would have [the] effect of
establishing or refuting one of the essential el enents of the.
def ense asserted . . . and woul d necessarily affect [the] application
of appropriate principle[s] of lawto the rights and obligations of the

parties." Id. (quotingKendall v. Hoover Co., 751 F.2d 171, 174 (6th

Cir. 1984)). Inother terns, summary judgnent i s appropriately granted
where the i ssues in a case i nvol ve no nore than the application of

| egal principlestoundisputedfacts. See Choate v. Landis Tool Co.,




486 F. Supp. 774 (E.D. Mch. 1980).

B.

Pursuant to 11 U. S. C. § 1107(a), a Chapter 11 debtor-i n-possessi on
isatrustee andis vestedwiththe authority to avoid transfers of
property under 11 U.S.C. § 544(hb).

Spearing's actionto recover the fraudul ent conveyance i s based,
in part, on 8§ 544(b), which provides:

The [ debt or-i n-possessi on] may avoi d any transfer of an

interest of the debtor in property or any obligation

i ncurred by the debtor that i s voi dabl e under applicabl e | aw

by a credi tor hol di ng an unsecured cl ai mthat is all owabl e

under section 502 of thistitle or that is not all owable

only under section 502(e) of this title.

Thi s provi sion of the Code requires: (1) a"transfer," defined
in1l1 U S C §101(58) as "every node, direct or indirect, absol ute or
conditional, voluntary or involuntary, of di sposing of or partingwth
property or with aninterest in property, includingretentionof title
as a security interest and forecl osure of the debtor's equity of
redenption,” and (2) the creditor whose right i s asserted nust be a
"creditor hol ding an unsecured clai mthat is all owabl e under section
502 of thistitleor that is not all owabl e only under section 502(e) of
thistitle." Spearing has net both of these requirenents. First, by

granting the defendants a security interest inall of its assets,

Spearing gave up aninterest inits property, thereby constitutinga



transfer. Second, Spearingis attenptingto avoidthistransfer for
t he benefit of dass | and |l unsecured creditors who, despite having
accepted the Pl an, were never given a security interest in Spearing's

assets.

VWhet her a particul ar transfer may be avoi ded, and under what
circunstances, are matters of state |l aw. Applicable M chigan | aw,
MC. L.A 8 566.17, provides:

Every conveyance made and every obligationincurred

with actual intent, as distinguished fromintent presunedin

| aw, to hi nder, del ay, or defraud either present or future

creditors, is fraudulent as to both present and future

creditors.
Under this provision, actual, not constructive, intent i s required.
However, the intent requirenent is satisfied when the transfer is
noti vated wholly or in part by a desire to hinder, del ay or defraud
creditors.

To establish a claimunder MC. L. A 8§ 566.17 and 11 U.S.C. §
544(b), Spearing nust prove three elenents: (1) Spearing nade a
conveyance; (2) with actual intent to hinder, delay or defraud
creditors; and (3) that the action is being asserted on behal f of
creditors.

El ement s one and t hree are not contested. First, Spearing nade



a conveyance by granti ng def endants a security interest inits assets.
"Conveyance" is defined under MC L. A 8 566. 11 as "every paynent of
noney, assignnent, rel ease, transfer, | ease, nortgage or pl edge of
t angi bl e or i ntangi bl e property, and al so the creati on of any |ien or
encunbrance.” The grant of the security interest createdalienon all
of Spearing' s assets, thereby constituting aconveyance. Thethird
el ement, that the acti on be asserted on behal f of creditors, is al so
undi sput ed. Spearing contends that the Pl an prejudices ass | and I
unsecured creditors by only granti ng defendants a security interest.
Therefore, Spearing filed this adversary proceedingtoinvalidatethe
secured interest sothat all unsecured creditors nay betreated fairly
and equal ly.

The second el enent, whet her Spearing granted the security interest
with anintent to hinder, delay or defraud creditors, is the el enent at
i ssue here. Spearing does not contend that it was attenpting to
defraud creditors by enteringintothe Plan. Rather, Spearing argues
t hat the security interest was granted to hi nder and del ay creditors
frompursui ng col l ection proceedi ngs. Inresponse, defendants argue
t hat t he purpose of the Pl an, and ultimately t he conveyance of the
security interest, was not to del ay or hinder creditors. Rather, it
was to provi de a systemati c schedul e of repaynent w t hout t he need of
Chapter 11 protection. Moreover, defendants assert that no creditor

was prohi bited, under the Pl an, frompursuing col | ecti on proceedi ngs.



Rat her, creditors who accepted the Plan voluntarily agreed to repaynent
under the Plan in |lieu of expensive court proceedings.

The Court agrees with defendants that thetwo dass |1l creditors
who chose not to accept the Pl an and i nst ead sought renedi al acti on
t hrough t he state court, were not hi ndered or del ayed by t he grant of
the security interest. However, the focus in these proceedi ngs is not
on these two i ndividual creditors. Rather, the Court's focus is on
Cass | and Il unsecured creditors. These creditors thought that they
woul d receive a security interest in Spearing' s assets in exchange for
accepting the Pl an, but were stripped of such security interest dueto
t he econom c¢ bar gai ni ng power of t he def endants, who i nsisted that they
be the only parties who receive a security interest in Spearing's
assets. By granting a security interest only to the defendants,
Spearing i nt ended t o del ay and hi nder paynent to the smal | er unsecured
creditors. In Chapter 11, and outside as well, those snaller creditors
whose i nterests remai n unsecured wi | | be prejudi ced by | ess favorabl e
paynent ternms because of their unsecured status. Conversely, the
def endant s ar e guar ant eed, by virtue of their secured status, paynent

in full either by cash or by foreclosure on the assets.

Robert John Spearing has submtted an affidavit to the Court
attestingto hisintentions, acting on behal f of Spearing, to del ay and

hi nder creditors by enteringintothe Plan. 1n opposition, defendants
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have subm tted t he affi davits of Paul Munn (Presi dent, Director and
st ockhol der of Giffin Steel Corp.) and Oville K Thonpson (Presi dent,
Di rect or and st ockhol der of MST Corp.), which support the contention
that at notinmewas it their intent to del ay or hinder creditors from
collection by enteringintothe Plan and obtai ning a security interest
in Spearing' s assets. Rather, defendants argue that the Pl an was a
mut ual agreenent fully bargai ned for, and therefore thereis no direct
proof of intent. The Court agrees with Spearing and rejects the
def endant s’ argunment. Al though the Pl an may have been negoti at ed and
enteredintoingoodfaithand wi thout fraud, Spearing had an act ual
intent to del ay or hinder creditors. Anintent to delay or hinder
creditors, standing alone, is sufficient toconstitute afraudul ent
conveyance under M C. L. A §566.17. The fact that the agreenent was
enteredintoingood faith does not negate Spearing' s actual intent to

del ay and hinder creditors from pursuing collection.?

3 MCL.A 8566.17 does not require alack of good faith. Conpare
with MC L. A 8 566.14, which reads:

Every conveyance nade and every obligationincurred by
a person whois or will be thereby rendered i nsolvent is
fraudul ent as to creditors without regard to his actual
intent if the conveyance is made or the obligation is
incurred without a fair consideration.

Mch. Conp. Laws 8§ 566.14 (1967) (enphasis added).

"Fair consideration," as definedin MC. L. A 8 566.13, requires
a showi ng of good faith. Therefore, inorder to successfully prove
fraud under M C. L. A. 8 566. 14, the novant nust show a | ack of good
faith.
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For the reasons stated above, Spearing's notion for summary

j udgnment i s granted.

STEVEN W RHODES
U. S. BANKRUPTCY JUDGE

Ent er ed:

The provision relied upon by Spearing in the present case,
MC.L. A 8566.17, does not require alack of fair considerationor a
| ack of good faith. This Court will not add requirenments into the
statute which were not intended by the |egislature.
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